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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.193 (DU) 13.  

Complainant             :  State 

          Vs 

Accuseds     :  Nara Kanta Dutta 

  

  Charge : U/S 302 IPC 

 

Dates of hearing  : 21.1.14, 11.11.14, 7.2.14, 21.2.14, 9.12.14, 

1.4.14, 21.10.14, 6.1.15, 10.6.15. 

Date of Judgment   : 17.6 .2015. 

For the State : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. P. Baskey, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Nara Kanta Dutta is put for trial for allegation of 

charge U/S 302 of IPC.  

 

2. The prosecution case, according to FIR, in brief, is that on 5.9.13 the 

accused alongwith  his wife and son came to the house of informant’s aunty. 

In the next day at about 11 AM accused came from outside assaulted his wife 

severely by means of a dao from back side. Immediately the injured was 

removed to Mangaldai Civil Hospital where she died there.  Hence this 

prosecution case.   

 

3. The FIR was lodged by informant, Smti. Juri Devi before the O/C, 

Khairabari P.S. On received of the ejahar the O/C, Khairabari P.S. registered 
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the case vide Khairabari P.S.  case No. 33/13  U/S 302 IPC and after 

completion of usual investigation the O/C, Khairabari P.S. sent up the case for 

trial against the accused person by filing charge-sheet U/S 302 IPC.  

 

4. On being received the case record and after hearing both parties 

framed charge U/S 302 IPC. Particulars of the charge is read over and 

explained to the accused, to which he pleaded not guilty and claims to stand 

trial.   

 

5.  To substantiate the case, prosecution examined as many as eleven 

numbers of witnesses and one court witness. After completion of prosecution 

evidence accused person is examined U/S 313 Cr.P.C.  Particulars of the 

charges are read over and explained to the accused, to which he pleaded not 

guilty and claims to be tried.   

 

6.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

   POINTS FOR DETERMINATION   

 

7. The points for decision in this case is whether on or about 6.9.13 at 

Banderigaon under Khairabari P.S, committed murder by intentionally causing 

the death of Barnali Sarma? 

 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.  PW.1, Smti. Ila Devi, the mother of the complainant stated that the 

incident took place on 6.9.13. On that day she went to Mangaldai for procuring 

one Ration card. While she returned, her grand son Iran Dutta come to her, 

informed her that his father killed his mother. As such she was asked to visit  

home immediately. While she went home she saw her sister was lying injured 
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with profuse bleeding. She also saw cut injury on the back side of injured . She 

immediately took her (injured) to Khairbari hospital. But the doctor advised her 

to take the patient to Mangaldai Civil Hospital. She noticed accused once came 

towards dead body and again he go out. While she asked accused why he 

killed his daughter, accused told her not to worry as he injured his wife so he 

will treat his wife for recovery.  

 

 Though she has been exposed to long cross-examination  but the 

evidence as to on being came to know about the incident from his grand son 

she rushed to their home and had seen injured lying with severe injury with 

profuse bleeding and she was told by the accused  that he (accused) cut her 

daughter so he will treat her for recovery has remained same. 

 

10. PW.2, Miss Juri Devi, the complainant,   stated that Ext.1 is the ejahar. 

Ext.1(1) is her signature. Accused is husband of her sister and the deceased is 

her elder sister. The incident took place on 6.9.13. At the relevant time she 

went to Mangaldai to purchase some materials for her beauty parlour. While 

she returned she was informed over phone by her younger brother, Palash  

Sarma that accused killed her elder sister, so it requires to collect some report 

from hospital and she was also advised to file the ejahar. Then she wrote the 

ejahar through one scribe and filed before the police station. Police has 

recorded her statement. She saw cut injury on the back side of the deceased. 

At the relevant time Iran Dutta, the son of the deceased was also with 

deceased. Said Iran Dutta told her that his father killed his mother. 

 

 It appears that she has been exposed to long cross-examination  but 

the evidence as to filing of ejahar and she was reported by Iran Dutta  that his 

father killed his mother, has remained unchallenged.  

 

11. PW.3, Iran Dutta  stated that the incident took place on 6.9.13. On the 

day of incident he went to his grand mother’s home. At the time of occurrence 

he was in the house of his aunty “Rebati Pehi”, which is situated just adjacent 

to the house where the incident took place. At about 10 am he heard a 

screaming of his mother from his grand mother’s home. Then he rushed to the 
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place of occurrence where he saw his uncle Palash took his mother inside the 

room on his lap. During that time his father stated that he will give treatment 

to recover her. Immediately his father called a vehicle and took his mother to 

Khairabari hospital. At the relevant time his mother, sister and Palash were in 

the house where the incident took pace.  

 

  Though he has been exposed to long cross-examination  but the 

evidence as to he rushed to his grand mother’s home after hearing screaming 

of his mother and had seen his uncle Palash took his mother on his lap to 

inside the room and his father told him that he will recover his mother, has 

remained unchallenged. 

 

12. PW.4, Rama Kanta Deka stated that the incident took place on 6.9.13. 

On that day a meeting of village defence party was held in the P.S. While he 

arrived at home he came to know from his wife Nilima that accused killed his 

wife by striking with a dao. Then he rushed to the place of occurrence. During 

investigation police seized one dao. Ext.2 is the seizure list. Ext.2(1) is his 

signature.  

 

13. PW.5, Ramesh Deka stated that the incident took place on 6.9.13. At 

the relevant time he was at Mangaldai. On or about 5 pm while he arrived form 

Mangaldai he was reported by his wife that accused killed Barnali by means of 

a “Chakko”. Then he rushed to the place of occurrence. He saw stain of blood 

in the place of occurrence. He was informed by his wife that initially the 

deceased was taken to Khairabari hospital, then to Mangaldai Civil Hospital 

where deceased died. During investigation police has seized one dao vide 

Ext.2. Ext.2(2) is his signature. 

 

14. PW.6, Palash Sarma, the brother of the deceased, stated that the 

incident took place on 6.9.13 at the kitchen of his aunty (Mahi). On that day he 

was at his aunty’s home. At about 11.30 AM  he was in  bath at the tubewell. 

His sister Barnali cooked rice in the kitchen. While he was in bath the accused 

initially at bed and his nephew Iran watching T.V.  Then accused came to have 

his lunch. Accused told deceased that one who earn he only get the real test of 



 5 

meal. Immediately he heard a screaming sound of deceased like “O’ Pinku 

Marile”. Then he rushed to their kitchen and had seen his sister ran towards 

outside of the kitchen and also noticed that accused came inside towards room 

with a knife in his hand. He saw a nascent cut injury on the back side of his 

sister with profuse bleeding. He immediately took his sister towards bed and 

on way to bed he found his sister lost her balance. While he took his sister 

accused again chased his sister with a knife. He took forcefully the knife from 

the hand of the accused and thrown it out. Then his nephew Iran Dutta crying.  

He asked Iran to inform his aunty (Anjumani) at school. After some time his 

mother Ila Devi arrived there. Then accused told that he assaulted his wife, so 

he will recover her. By saying this he (accused) went out  to call a vehicle. 

After some time he, his aunty, nephew Iran and accused took his sister to  

Khairabari hospital. From Khairabari his sister was referred to Mangaldai Civil 

Hospital.  

 

  Though he has been exposed to long cross-examination  but the 

evidence as to at the relevant time  while he was in bath  in the tubewell he 

heard a screaming sound of deceased  and told him “O’ Pinku Marile” and then 

he rushed to their kitchen and had seen his sister ran towards outside of the 

kitchen and saw a nascent cut injury on the back side of his sister, while he 

took his sister towards bed accused again chased his sister with a knife to kill, 

and he forcefully took the knife from the accused and thrown it out, has 

remained unchallenged.  

 

15. PW.7, Smti. Hemalata Devi stated that the incident took place on 

6.9.13. on being came to know about the incident  she went to the place of 

occurrence where police took accused to the home. During investigation police 

has seized one dao. Ext.2 is the seizure list. Ext.2(3) is his signature.  

 

16. PW.8, Smti Anjumani Devi, stated that on 5.9.13 accused, Barnali and 

Iran came to their home in the evening and stay there  for the said night like 

other days. In the next morning at about 11/11.30 PM Iran Dutta, the son of 

the accused came to her school informed her that her father cut his mother. 

Immediately she rushed to their home and had seen Barnali Dutta was lying 
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injured smeared with blood. She saw deep cut injury on the left side of the 

back of the deceased. On being asked she replied restlessly that her husband, 

Mr. Dutta has killed her. Then she called one 108 but the said 108 ambulance 

did not arrive. So, accused and brother of the deceased took deceased to 

Khairabari hospital for treatment where doctor told them that the injured would 

not survive due to profuse bleeding and referred the injured to Mangaldai Civil 

Hospital. But after about one hour he came to know that the deceased was 

died.  

 

 Though she has been exposed to long cross-examination but her 

evidence as to on being came to know about the incident from Iran she rushed 

to the place of occurrence  and had seen injured (deceased) was lying in 

injured state with profuse bleeding, she also seen deep cut injury on the back 

side of the deceased and on being asked, injured stated  restlessly that her 

husband Mr. Dutta has killed her, has remained unshaken.  

 

17. PW.9, Dr. Phanindra Choudury stated that on 7.9.13, he was serving as 

Sr. M. & H.O. at Mangaldai Civil Hospital.  On that day, he conducted post-

mortem examination upon the dead body of Barnali Sarma, 31 years female, 

W/o- Naba Kt.Dutta of Banderigaon being escorted by C/396 Gamiruddin 

Ahmed in reference to Kalaigaon P.S. case No.33/13 U/S 302 IPC. On 

examination, he found the following:- 

 

EXTRANAL APPEARANCE:-   

A female dead body, aged about 31 years, eye closed, mouth closed. 

Rigor-mortis present. Lacerated injury seen left lower chest (back) measuring 1 

½ cm length. Stitches applied. No other injury seen.   

Scalp- Skull- Vertebrae- all are intact. 

Membrane- intact 

Brain - intact. Spinal cord intact.  

Liver, Spleen, Kidneys- intact 

Bladder- intact. 

Organs of generation:- as described. 

Walls- intact. 
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Peritoneum- intact. 

Mouth, pharynx, oesophagus- intact. 

Stomach and its contents- intact Small intestine and its contents- intact.   

Large intestine and its contents- intact  

Thorax:-  

Walls, ribs and cartilages- lacerated injury seen back of lower side of left 

chest. 

Plurae-lacerated. 

Left lung- lacerated injury seen. 

Paricardium-lacerated injury seen. 

Heart- lacerated injury seen. 

Vessels- intact. 

 The doctor has opined that death is due to shock and haemorrhage as 

a result of injury sustained.  Ext.3 is his post-mortem report and Ext.3(1) is his 

signature.  

   

18. PW.10, Md. Rajabuddin Ahmed S.I. of police  i.e. I.O. of the case  

stated that on 6.9.13 he was posted as S.I. of Police at Khairabari Police 

Station. On that day on received an ejahar filed by one Juri Devi, the O/C 

Khairabari P.S. registered it and handed it over to him for investigation. During 

investigation he visited the place of occurrence, prepared sketch map. Ext.4 is 

the sketch map. Ext.4 (1) is his signature. Then he arranged to prepare the 

inquest upon the dead body. Thereafter, the dead body was sent for post-

mortem. He recorded the statement of witnesses and also seized one dao by 

which accused assaulted the deceased as shown by the accused in presence of 

witnesses. Ext.2 is the seizure list. Ext.2(4) is his signature. He admitted that 

he was reported by Ila Devi that accused has wiped the stain of blood from the 

dao. Ext.5 is the statement of Ila devi. Ext.5(1) is his signature. After 

completion of investigation he filed the charge-sheet vide Ext.6. Ext.6(1) is his 

signature.  

 

   

19. CW.1, Baneswari Sarania, one of the teacher  of the school where PW.8 

was also doing teacher stated that the incident took place on Friday on 6.9.13. 
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On that day there was a medical and health check up programme at their 

school and one doctor and one nurse came to their school for health check up. 

Alongwith her Anjumani was also there in the school.  At about 11 to 11.30 AM  

a boy named Iran Dutta came to their school by weeping and reported to 

Anjumani that his father has killed his mother. Then Anjumani rushed to the 

place of occurrence. While she asked Anjumani to know about the condition of 

injured she was informed by Anjumani that the injured was lying in their 

courtyard smeared with blood. She was also reported that the injured was 

taken to hospital. After some time she was again informed by Anjumani that 

the injured was died at Mangaldai Civil Hospital. 

 

 Though she has been exposed to long cross-examination but her 

evidence as to Iran Dutta came to their school by weeping reported to 

Anjumani that his father has killed his mother and PW.8 informed her that the 

injured was lying in the courtyard smeared with blood and subsequently died 

at Mangaldai Civil Hospital, has remained unchallenged. 

 

20. These much is the prosecution evidence.  

 

21.  Defence plea is total denial while his statement was recorded U/S 313  

Cr.P.C. 

 

22. I have also heard argument put forward by ld. counsel for both parties. 

 

23. Ld. counsel for accused submitted that there is no any direct evidence. 

The circumstantial evidence appears in the record no way infer the accused in 

the alleged charge. Besides, the extra-judicial confession made by the accused 

before his mother-in-law PW.1, son PW.3 and brother-in-law PW.6, is found to 

be very weak piece of evidence. As according to PW.1, while she asked 

accused why he killed his wife, he clearly stated that he has injured his wife so 

he is to take care for recovery of his wife. Similarly, he (accused) made such 

statement before the PW.6 that he (accused) has injured the deceased so he 

will make all endeavour to recover her injury.  Under such circumstances, 

accused is  entitled to get the benefit of doubt.  
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24. To fortify the argument ld. counsel submitted the following case laws:-  

 

(i) Ramesh Majhi Vs. State of Assam, reported in 2015(1) GLJ 713. 

(ii) Thandu Mia (Md.) Vs State of Assam, reported in 2011(1) GLT 773. 

(iii) Juwadur Rahman  & Anr. Vs. State of Assam, reported in 2009(2) GLT 340. 

 

25. On the contrary, ld. P.P., Mr. B. Das submitted that prosecution has 

ably prove the case  (1) by way of extra-judicial confession; (2) the chain of 

circumstantial evidence. As such, the accused is required to be convicted for 

the alleged charge.  

 

26. Keeping in view, the rival contention submitted by the ld. counsel for 

both parties, I am going to dispose the case as follows.  

 

27. A careful scrutiny of the prosecution witnesses narrated herein above 

would go to show that admittedly there is no eye witness to the occurrence. 

The prosecution case, therefore, has put to make out a case against the 

accused on the basis of circumstantial evidence. An analysis of the evidence 

recorded in the course of trial and the documents exhibited shows that there 

are several circumstances which appears against the accused.  

 

 Firstly, the extra-judicial confession made by the accused before (1) his 

mother-in-law, (2) his son Iran Dutta and (3) his brother-in-law Palash Sarma.  

 Secondly, there is an evidence that while PW.6 was in bath, accused 

came to have his launch. He (accused) shouted as “he who has earns income 

only enjoy the real test of food”. Subsequently, he (PW.6) heard a screaming 

of his sister like “Pinku Marile o”. While he rushed to their kitchen he had seen 

his sister ran towards outside their kitchen  and also noticed that accused 

came inside towards room with a knife in his hand. He saw a nascent cut injury 

on the back side of his sister with profuse bleeding.   

 The third incriminating circumstance appears against the accused is 

that PW.6 on being seen the severe injury took his sister to bed. He found his 

sister lost her balance. During that time accused chased his sister with a knife 
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again to assault where he (PW.6) forcefully taken the knife from the hands of 

the accused and thrown it out. That has not been challenged by defence in any 

form. 

  Fourthly, during that time, accused in form of extra judicial confession 

stated them that he assaulted his wife so he will recover her.  

 Fifthly, when PW.3, the son of the deceased,  was watching TV in the 

house of his Rebati Pehi, (situated adjacent to the home where the incident 

took place), he heard screaming of his mother. He rushed to their home and 

had seen his uncle Palash took his mother inside the room on his lap. During 

that time his father stated that he will give treatment to recover his mother. 

While he (PW.3) was asked by PW.6 to inform the matter to her aunty 

Anjumani, he (PW.3) went to school of PW.8 and narrated the whole story by 

crying. On being heard about the incident the other one colleague teacher 

allowed PW.8 to leave the school immediately.  

 The sixth incriminating circumstances in this case is that while PW.8 

reached at their home she had seen Barnali was lying injured  smeared with 

blood. She saw deep cut injury on the back of the injured. On being asked she 

victim) replied restlessly that her husband, Mr. Dutta assaulted her.  

 The seventh circumstances against the accused is that the PW.9, the 

doctor, who examined the dead body of deceased opined that death is due to 

shock and haemorrhage  as a result of injuries sustained. The injury sustained 

by deceased as stated by PW.9 is a lacerated injury  over the left lower chest 

(back) measuring  1 ½ cm  length. The defence declined to cross-examine him 

or the accused failed to explain how the deceased sustained such type of 

injury.  

 The eight circumstances is that seizure witnesses PW.4, 5 and PW.10, 

the I.O. all were stated that the police during  investigation has seized one 

“Naga dao” by which the accused assaulted the deceased. It may be 

mentioned that “Naga dao” is a sharp cutting weapon which has a sharp edge 

on the front side  which cause lacerated injury.   

 Lastly, while accused statement was recorded U/S 313 Cr.P.C. before 

this court, he stated that he cannot say how his wife was died.  
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28. In the case in hand, it appears from the evidence that at the relevant 

time deceased was cooking meal at their home. The FIR was filed by the sister 

of deceased on the same day on being came to know about the incident from 

his brother Palash Sarma. The FIR reveals that before the day of incident  

accused alongwith his wife (deceased) and their son came  to their home  and 

stayed there as earlier. In the next day at about 11 AM while the deceased was 

cooking meal  accused came and assaulted deceased from her back side  by 

means of a dao. Then the deceased was taken to Khairabari hospital, 

thereafter to Mangaldai Civil Hospital. But deceased died during her treatment.  

 

29. PW.2, the informant deposed in court  that on 6.9.13 she went to 

Mangaldai to purchase some materials for her beauty parlour. While she 

returned she was informed by her younger brother Palash  Sarma over phone 

that accused killed her elder sister, so it requires to collect some report from 

hospital and also required to file ejahar. Then she filed the ejahar and she saw 

cut injury on the back side of the deceased. She was told by her nephew Iran 

Dutta that his father killed his mother. 

30. Learned counsel for accused submitted in the argument that informant 

of the FIR is not an eye witness to the occurrence. Hence, they raise doubt as 

to the FIR. 

31. It is true that in the instant case, FIR was lodged by one Juri Devi 

immediately after the occurrence on that very day. Besides, the informant is 

not an eye witness to the occurrence. In the similar situation Honb'le Apex 

Court observed in Nankhu Singh V /s State of Bihar (AIR 1973 SC 491) that 

"FIR is not a substantive piece of evidence. It is an information of a cognizable 

offence given u/s 154 of Cr.p.c. and if there is any statement made therein it 

can only be used for the purposes of contradicting and discrediting a witness 

u/s 145 of the Evidence Act. In the second place, the statement given by the 

informant need not necessarily be an eye witness account of what he has 

actually seen. There were others who had gone along with him who could 

have furnished him with information as to what transpired in as far as it was in 
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their knowledge. If these aspects had been put to PW 11, he would have had 

an opportunity of explaining the statement made' in FIR but since that the 

opportunity was not given, any comment based on the statement given by PW 

11 in the FIR with without effect."  

 

32. In the instant case, the FIR lodged by informant immediately after the 

occurrence contains the name of accused and also bears the brief description 

of the incident. As such merely because the informant is not an eye witness 

can't be ground to discard the FIR. 

33. On perusal  of the evidence of aforesaid witnesses, it is not disputed 

that deceased while cooking in the meal in the house, PW.6, the younger 

brother of deceased was in bath near the tubewell. Accused came to have his 

launch by saying “one who earns he only can enjoy the real test of meal”. 

Then PW.6 heard a sound of his sister as “Pinku o’ Marile”. He (PW.6) rushed 

to the kitchen and had seen his sister ran towards outside the kitchen with 

severe injury. He also noticed that accused came inside towards room with a 

knife in his hand. He saw a nascent cut injury on the back side of his sister 

with profuse bleeding. He immediately took his sister to bed on his lap and he 

found his sister lost her balance. While he took his sister accused again chased 

his sister with a knife. So, he (PW.6) forcefully took the knife from the hands 

of the accused and thrown it out. That has not been challenged by defence in 

any form. On arrival of PW.3, PW.6 asked him to inform his aunty Anjumani to 

the school. PW.3 informed the matter to Anjumani. During that time his 

(PW.3) mother PW.1 arrived there. On being seen the sever injury on the back 

of the deceased she (PW.1) asked accused why he killed his daughter. Then 

accused stated not to worry, as he cut her daughter so he will cure her. On 

being came to know about the incident from PW.3, Anjumani arrived  at her 

home. She (PW.8)had seen deceased was lying injured smeared with blood. 

PW.8 saw deep cut injury on the left side of the back of the deceased. On 

being asked she (injured) replied restlessly that her husband Mr. Dutta killed 

her. That has not challenged by defence in her cross-examination.  
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34. The evidence of PW.8 is also supported by CW Baneswari Sarania, who 

is a colleague teacher  PW.8. The said CW stated like this that on 6.9.13 there 

was a medical and health check up programme at their school.  At about 11 to 

11.30 AM  PW.3 came to their school by crying and reported to PW.8 that his 

father has killed his mother. Then immediately PW.8 rushed to their home with 

verbal permission form her. While said CW ring to PW.8 to know about the 

condition of injured she was informed by PW.8 that the injured was lying in 

their courtyard smeared with blood. She was also reported that the injured was 

taken to hospital. Again at about 3 PM while  said CW ring  to PW.8 to know 

about the injured  the former i.e. PW.8 replied that the injured was died at 

Mangaldai Civil Hospital. 

 

35. Admittedly in the present case, at the relevant time, in the place of 

occurrence  there was accused, his wife and PW.6. PW.6 was in bath at the 

tubewell. PW.3 went to watch TV in his aunty’s (Rebati Pehi) home which is 

situated in the side of the house where incident took place. PW.1,3 and 6 

clearly deposed before the court as to the form of extra judicial confession 

made by the accused immediately after the incident. Since the incident took 

place inside the house of PW.8, so it would be futile to expect independent 

outsider as a witness.  

 

36. It is held in Seikh Usuf v. State of West-Bengal, reported in (2011) 3 

Supreme Court Cases (Cri) 620 that- 

 

“While dealing with a circumstance of extra-judicial confession one must keep 

in mind that is a very weak type of evidence and requires appreciation with 

great caution. Extra-judicial confession must be established to be true and 

made voluntarily and in a fit state of mind. The word of “witness” must be 

clear, unambiguous and clearly convey that the accused is the perpetrator of 

the crime. The extra-judicial confession can be accepted and can be the basis 

of conviction if it passes the test of credibility.”  

 

37. Ld. counsel for accused submitted in the argument that PW.1, stated, 

on arrival at their home she seen her sister Anjumani was found lying injured 
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smeared with blood. She (PW.1)  took her sister to hospital. So, accused never 

stated to PW.1 in any sentence in the form of extra judicial confession. 

 

38. Coming to the present case, it is a fact that PW.1 stated initially that 

while she return from Mangaldai, her grand son Iran Dutta inform her that “his 

father killed his mother”.  Then PW.1 rushed to her home, where she seen his 

sister Anjumani  lying smeared with blood. Then she (PW.1) took injured to 

Khairabari hospital. But in the last paragraph of her statement stated that whle 

she asked accused why he killed her daughter, then accused stated in the form 

of extra judicial confession that “he cut her daughter so he will recover her”. 

That has not been challenged by defence.  

 

39. It is settled position of law that extra- judicial confession, if true and voluntary, 

it can be relied upon by the cout to convict the accused for the commission of the crime 

alleged. Despite inherent weakness of extra judicial confession as an item of evidence, 

it cannot be ignored when shown that such confession was made before a person who 

has no reason to state falsely and to whom it is made in the circumstances which tend 

to support the statement.  

 

40. In Maghar Singh v. State of Punjab (AIR 1975 SC 1320), the Hon’ble Apex 

court  relying upon earlier judgment in Rao Shiv Bahadur Singh v. State of Vindhya 

Pradesh (1954 SCR 1098), held that the evidence in the form of extra-judicial 

confession made by the accused to witnesses cannot be always termed to be a tainted 

evidence. Corroboration of such evidence is required only by way of abundant caution. 

If the court believes the witness before whom the confession is made and is satisfied 

that the confession was true and voluntarily made, then the conviction can be founded 

on such evidence alone. In Narayan Singh v. State of M.P. (AIR 1985 SC 1678) Hon’ble 

Apex Court  cautioned that it is not open to the court trying the  criminal case to start 

with presumption that  extra Judicial confession is always a weak type of  evidence. It 

would depend on the nature of the circumstances, the time when the confession is 

made and the  credibility of the witnesses who speak for such  a confession. The 

retraction of extra-judicial confession which is a usual  phenomenon in  criminal cases 

would by itself not weaken the case of  the procedure based upon such a confession.  

Kishore  Chand v.  State of H.P. ( AIR 1990 SC 2140 )  Hon’ble Apex Court held that 
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 an unambiguous extra judicial confession  possesses high probative value force as it 

emanates from the person who committed the crime and is admissible in evidence 

provided it is free from suspicion and suggestion of any falsity. However, before relying 

on the alleged confession, the court has to be satisfied that it is voluntary and is not the 

result of inducement, threat or promise envisaged under Section 24 of the Evidence Act 

or was brought about in suspicious circumstances to circumvent Sections 25 and 26. The 

Court is required to look into the surrounding circumstances to find out as to whether 

such confession is not inspired by any improper or collateral consideration or 

circumvention of law suggesting that it may not be true.  

 

41. In the instant case the extra-judicial confession made by  accused to PW.1, 3 

and 6.  As noticed earlier, all the aforesaid witnesses are closely related to accused in 

whom, under the normal circumstances, he would have confided hoping help, protection 

and being safeguarded. The confession has been made instantaneously immediately 

after the occurrence and is not alleged to have been procured under any undue 

influence, coercion or pressure. Though the accused expected a favour from the 

witnesses, yet none of them is stated to have promised to favour him in case he made a 

truthful statement regarding the occurrence. Under such circumstances, the evidence in 

the form of extra judicial confession made by the accused to PW.1 and PW.6 is reliable, 

because it was made voluntarily and in fit state of mind.  

 

42. In the instant case as discussed above, it is the PW.1, who clearly 

stated that while she arrived at home she had seen a deep cut injury on the 

back side of the deceased who was smeared with blood. While she (PW.1) 

asked accused why he killed his daughter  the accused confessed like  this, “ 

not to worry as he assaulted his wife so he will recover her by giving 

treatment. Similarly, PW.3 also stated that while he rushed to the place of 

occurrence he saw his uncle Palash took his mother inside the room on his lap. 

During that time his father stated that he will give treatment to recover his 

mother. Likewise, PW.6 also stated that on being heard a screaming sound of 

his sister like “O’ Pinku Marile” he rushed to their kitchen and had seen his 

sister ran towards outside of the kitchen and he also noticed the accused went 

inside towards room with a knife in his hand. While he (PW.6) took his sister 

towards bed accused again chased his sister with a knife. He took forcefully 
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the knife from the hands of the accused and thrown it out. During that time 

accused confessed that since he assaulted his wife, so he will recover her. No 

doubt, all the said PW.1,3 and 6 are close relatives of the deceased. So, 

question may arise as to the interestedness of their witnesses.  

 

43. Law is well settled – “ Interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake 

in the matter must put the court on its guard, that the evidence of such 

witnesses must be subjected to close scrutiny and the court must assess the 

testimony of each important witness and indicate the reasons for accepting or 

rejecting it and that no evidence should be at once discharged simply because 

it came from interested parties.” (vide (a) Siya Ram Rai Vs State of Bihar 

(1973)3 SCC 241; (b) Sarwan Singh vs State of Panjub (1976)4 SCC 369; (c ) 

Birbal vs Kedar AIR 1977 SC 1; (d) Gopal Singh vs State of U.P. AIR 1979 SC 

1822; (e) Hari Obdulla Reddy vs State of Andhra Pradesh (1981) 3 SCC675 and 

(f) Anvvaruddin vs Shakoor JT (1990)2 SC 83).  

 

44. In the instant case, no doubt PW.1 is the mother, PW.3 is the son and 

PW.6 is the brother-in-law of the deceased. Their presence at the place of 

occurrence cannot be doubted. Though they have been exposed to long-cross-

examination but the evidence and the statement in the form of  extra-judicial 

confession  made by the accused are remained unchallenged in any form. They 

have not been cross-examined or even suggestion has been made why they 

implicate the accused falsely. So, considering the previous statement made by 

these witnesses and the surrounding circumstances, their evidence cannot be 

thrown over broad simply on the ground that their evidences come from 

interested parties.  

 

45. In view of the aforesaid discussions, the circumstances narrated by 

prosecution are found to be ably proved beyond reasonable doubt as follows:-  

 

 Firstly, the extra-judicial confession made by the accused before (1) his 

mother-in-law, (2) his son Iran Dutta and (3) his brother-in-law Palash Sarma.  
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 Secondly, there is an evidence that while PW.6 was in bath, accused 

came to have his launch. He (accused) shouted as “he who has earns income 

only enjoy the real test of food”. Subsequently, he (PW.6) heard a screaming 

of his sister like “Pinku Marile o”. While he rushed to their kitchen he had seen 

his sister ran towards outside their kitchen  and also noticed that accused 

came inside towards room with a knife in his hand. He saw a nascent cut injury 

on the back side of his sister with profuse bleeding.   

 The third incriminating circumstance appears against the accused is 

that PW.6 on being seen the severe injury took his sister to bed. He found his 

sister lost her balance. During that time accused chased his sister with a knife 

again to assault where he (PW.6) forcefully taken the knife from the hands of 

the accused and thrown it out. That has not been challenged by defence in any 

form. 

  Fourthly, during that time, accused in form of extra judicial confession 

stated them that he assaulted his wife so he will recover her.  

 Fifthly, when PW.3, the son of the deceased,  was watching TV in the 

house of his Rebati Pehi, (situated adjacent to the home where the incident 

took place), he heard screaming of his mother. He rushed to their home and 

had seen his uncle Palash took his mother inside the room on his lap. During 

that time his father stated that he will give treatment to recover his mother. 

While he (PW.3) was asked by PW.6 to inform the matter to her aunty 

Anjumani, he (PW.3) went to school of PW.8 and narrated the whole story by 

crying. On being heard about the incident the other one colleague teacher 

allowed PW.8 to leave the school immediately.  

 The sixth incriminating circumstances in this case is that while PW.8 

reached at their home she had seen Barnali was lying injured  smeared with 

blood. She saw deep cut injury on the back of the injured. On being asked she 

victim) replied restlessly that her husband, Mr. Dutta assaulted her.  

 The seventh circumstances against the accused is that the PW.9, the 

doctor, who examined the dead body of deceased opined that death is due to 

shock and haemorrhage  as a result of injuries sustained. The injury sustained 

by deceased as stated by PW.9 is a lacerated injury  over the left lower chest 

(back) measuring  1 ½ cm  length. The defence declined to cross-examine him 
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or the accused failed to explain how the deceased sustained such type of 

injury.  

 The eight circumstances is that seizure witnesses PW.4, 5 and PW.10, 

the I.O. all were stated that the police during  investigation has seized one 

“Naga dao” by which the accused assaulted the deceased. It may be 

mentioned that “Naga dao” is a sharp cutting weapon which has a sharp edge 

on the front side  which cause lacerated injury.   

 Lastly, while accused statement was recorded U/S 313 Cr.P.C. before 

this court, he stated that he cannot say how his wife was died.  

 

46.  All these facts taken cumulatively form of a chain so complete that 

there is no escape from the conclusion that within all human probability the 

murder was committed by the accused and none else. The established 

circumstances do not admit of explanation on any other hypothesis than that 

of the guilt of the accused.  

 

47.  Regarding “Motive’, Hon’ble Supreme Court in case of Sardul Singh –vs- 

State of Hariyana, reported in AIR 2002 SC 3462, observed that “Motive”, 

which is not always capable of precise proof, if proved, may only lend 

additional support to strengthen the probability of commission of the offence 

by the persons accused but the absence of proof does not ipso facto warrant 

of acquittal.”  

 

48.  In the instant case, the motive proved was apparently inadequate, 

although it might be possible.  

 

49. In the instant case, it is seen that doctor, PW.9 who performed post-

mortem reported after examination that he found lacerated injury on the left 

lower chest  (back) measuring 1 ½ cm length, stitches applied and the doctor 

opined  that death is  due to shock and haemorrhage  as a result of injury 

sustained. The medical evidence clearly shows that there are sever fatal injury 

found on the chest (back) of the deceased. Besides, the instrument by which 

the accused assaulted the deceased was a “Naga dao” which is clearly a lethal 

weapon. Under such circumstances, the case clearly falls U/S 302 IPC.  
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50. The above circumstances would show that accused intentionally 

inflicted the victim. When once the ingredient of “intention” is established then 

the offence would be murder, as such a grave and severe injury was sufficient 

in the ordinary course of nature to cause death.  

 

51. On consideration of the evidence on record, as discussed above, I am 

convinced that the prosecution has been able to prove beyond all reasonable 

doubt that accused Nara Kanta Dutta attacked the deceased and assaulted  her 

severely with a “Naga dao” causing her fatal injury ultimately the death of the 

victim. Prosecution has able to prove that  accused Nara Kanta Dutta 

assaulting the victim severely causing her fatal injury resultant to death.  

 

52. In view of the above, I am bound to hold that the prosecution has able 

to prove the charge against the accused Nara Kanta Dutta U/S 302 IPC beyond 

all reasonable doubt. Accordingly, he is convicted thereon.  

 

53.  Heard accuseds Nara Kanta Dutta on the point of sentence. He has 

submitted that he has been in custody for a long time. He also submitted that 

he is only earning member of his family. As such, praying for leniency. 

 

54.  Heard ld. Counsel for the accuseds as well as ld. P.P. for the State. But, 

in the case of murder like heinous crime, I am of the view that no leniency 

should be allowed.  

 

55.  The recent benign direction of the Penal law towards life sentence as a 

rule and death is an exception awarding of which must be accompanied by 

recorded reason. In the instant case, that the evidence does not clearly 

indicate the exact manner by which the murder was committed. From the 

medical report as well as statements of the witnesses, it transpires that 

deceased was assaulted with heavy sharp cutting weapons indicating that 

murder was not pre-planned. Looking to the nature of the manner of assault, 

in the case, in hand it seems that accused acted under momentary impulse. 

Apart from that, it is difficult to hold that accused Nara Kanta Dutta  is such a 

dangerous person that to spare his life will endanger to the community. I am 
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also not satisfied that the circumstances of the crime are such that there is no 

alternative  but to impose the death sentence.  It is true that act of murder is a 

heinous crime and requires to be condemned. But at the same time, it cannot 

be said that it is the rarest of rare cases where accused requires to be 

eliminate from the society.  

 

ORDER 

 

56. I convict the accuseds Nara Kanta Dutta U/S 302 IPC and sentenced 

them to rigorous imprisonment for life and also to pay fine of Rs.5000/- 

(Rupees five thousand) each, i/d rigorous imprisonment for 6 (six) months.  

 

57. The period of detention of the accused during investigation, enquiry or 

trial, if any, be set off against the substantive sentence of imprisonment U/S 

428 Cr.P.C.  

 

58. Seized articles be destroyed in due course of time. 

 

59. Let a free copy of judgment and order be served to the accused.  

 

60. Let another copy of judgment and order be sent to the ld. District 

Magistrate,Udalguri, under the provision of section 365 Cr.P.C. 

 

61. Let the GR case No.1013/13 be sent to the ld. Chief Judicial Magistrate, 

Udalguri, alongwith a copy of judgment.  

 

62. Given under my hand and seal of this court on this the 17th  day of 

June,2015 at Udalguri Court. 

 

                                                                    (A.K.Borah)                                                                                                                                               

                                                        Sessions Judge, 

Udalguri, BTAD. 
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  A P P E N D I X 

 

Sessions 193(DU)13 

 

A. Witnesses for the prosecution:- 

 

1. P.W. 1- Ila Devi 

2. P.W. 2 – Juri Devi 

3. P.W. 3- Iran Dutta 

4. P.W. 4- RAma Kanta Deka 

5. P.W. 5- Ramesh Deka 

6. P.W. 6- Palash Sarma 

7. P.W. 7- Hemalata Devi 

8. P.W. 8- Anjumani Devi 

9. P.W. 9- Dr. Phanindra Chudhury 

10.P.W.10- Rajabuddin Ahmed 

 

 

B. Witnesses for the court: --  

 

1. CW.1  Baneswari Sarania 

 

 

C. Witnesses for the defence: --  

 

  None 

 

 

D. Exhibits for the prosecution:- 

 

1. Ext.1 – FIR 

2. Ext.2- Seizure list. 
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3. Ext.3- P.M.Report 

4. Ext.4- Sketh map. 

5. Ext.5- Statement of witness Ila Devi. 

6. Ext.6- Charge-sheet. 

 

D. Mat. Exhibits: None. 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

         Dictated and corrected by me 

      and each page bears by signature. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

         Udalguri, BTAD. 

Transcribed and typed by me:-  

 

(Jitumani Sarma/Steno.)  

 

-x- 


